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Cwill pecHll adterisA d nanBEraofH phCourtCasbadsandl ow § tate

Budgets
ByThomasD . nsen

I any statesby procedu Al it E orstatu re hae nclided proviebnsalby ing Brthe
gopontm ent ofspecHIM adeisn cvillEesesthat tracked the Om et u b 53 ofthe
FederaR u EsofC v/ rocedure.§ eel ynn bkelb& Davl F.Hewr S pecHll adteisin
StateCourtCom pkxl ipaton: AnAvailkEbk and| nderussdCasell anagem entT ool 31
Im .l kchell .R ev.1299 ,1325-30 005). In 2003 the federaln Bw asoverhas kEd to
encou e use ofgoecHIm aderssT he i bk reviebnsoontem pleted enhanced use of

m agersas s kcon pExity hesincreaeed ,as00u rtshbecam em ore fan lerw ththe
utility ofgoecHIM adtergppontm ents and askdera j d cEhvecatiesn ounted
cauggdel .| any getesbiby ed s ik and an ended theiru Esto track the federd
kalSee,eg.) mn.R .Cu.P .5301.T hisatcE revien sthe ssope ofthe an ended

1 Esn cvitttElpractce generdlly ,enoou iagesspecHIM agergppontm entscomm ents
upon their ncreaaing effitexry n the tce ofdw Nding st=te jid ciay budgetsand
encouragesADR  neutralsto get mvoled.

hmy gate nthe Bt decade ,Orexan pk ) nnestasdate court ydem heseen s
w orkbad ncreaee by over10% ,inchiding &42% ncrease nm gpram naleeesT odyy,
m ore than 2 m libn Geesae filbd eachyear,w thll Nnesstajudgeshanding 8 000
cEesanudl. Faurth ud.D H. § trategiesand? rpritesbriourth id cEID Bt
Foausonthe Future ,FY 2007+Y 2009 ,at4 ( &y 2007).Adding to the jdgesw orkbad
Bthe 2008200911 nnesstal egiEHEU re'Sbudget cutsafiecting gate trelcou s ervice
atbadsy lide By cvillasesand redu ce the num berofa/ittrels, and thisisbefore
expected Titure shortEllisare announced.S eeBabaal . onesS tateCourtll ustDed
Il tha$38/ BudgetCut,) hnesta avyer, & 26,2008,tl.

Yourgtate Eno diferent. A coording to$ tateline.ag ,anonprofit ,non-partisan online
date new sgie, &t kast 25 date oou it ytem stce hudget acutsthisfisalyear !l ew
Han phre sigoended piry trielsoram onth.| teh'schefpusioew ained ofcourt
pernnelfirbughsl esssthusttsSchiefjistice dechaed the jud ciaxy budget a
"o=s"Courtw orkersw ere = offin FbridaT he chiefpub IC advocete n Kentudky

w aned that ihancElatsoou Hcau e the yem touniael? ubiic defenderfinding n
s\verddaeseprecanus! npad Eavesbr o it personnelhare been ordered n

bw aand Vem ont.§ ee bhn Gran Ibh,CourtCuts ngger8 Lintll anings

www S tateline org (Febiuary 18 ,2009). A notherob=ernerrecentl reported thet courts
N 29 gatesoou H toe acom bined budget hortillof$48 B illion. |l thaelBuenger,
StateCourtsand | egeHuUresA Funding Cras! enew ed )l ationdC enterors tate
Courts008).T he=e chronic (and now awte) gate budget aresare Iin ting ndiviuas




aessto the courts kel Herr,sipra, & 1314-18. G ven thisbadground ofgate
cou rtautbadks it Bobvibu sthet goecEIm agter gpopointm ent opportun kesae presnt
PrADR neutralsl eell akA . Felbw s R oger’ . Haydodk FederalCourt$ pecel

I edeisAViiak esure ntheEraofCon pkxL ipabn 311 m .l kchell .R ev.1269 ,
1270 @005) (hoting thet soecHIM adtergppontm entsy llbe "'m ore conm on and

m portant n the yeasdoead ).

0 verview oftheR evieed Federak u E

I ot gtesbiby the federalgoecEHIM adterm odelland axe expected to re-vEL ther

1t Esn Ipht ofthe federdA it BE'san ended @nd expansaie) Ead.Am ended Federali u E
53@providesthat acou rtm &y gopont am aderto: (1) perform dutiesconsented to by
the paties Q) try Bsiesand m ke orrecom m end fectudfindingsn non4iy ceesin
exocgptpnalcraim gancesorw here an aoocounting ord iffiu k dan agesoom putatbns
ae necessay ,or @) addresspretrel and post-triElm ettersthat cannot be addressed
efiectiel and tin el by an aaikbE d=rict jdge - u E 530)1)addsthet the cou rt

m ust give the partiesnotioe and an opportunity to be heaxd before goporting am ader,
and the partiesn &y siggest cand datesbrappontm ent. A sssm ing no confict of
nterest orotherground Hrd U aiiitatibn ex s the ordergpponting the m ader
mustst=te: (1) them ader'sseciic dutiessand arthority | istbns Q) the

caam gancesn w hich the m agterm &y con municateex partew th the court orapaty,
@) the natu re ofm aterElsto be preserned and filed asthe record ofthe m eger’'s
adtivies@) tin e Im sand otherprocedu ralrequ kem entsofseeking revew ofthe

m agter’sdecEDNs and G) detalisie Hing to the m agter’scom penseton. Fed.R .C P .
S3O))-

U pon gopontm ent the m agterm &y " *teke dllgoproprete m easi ress' to perfom the
asned dutes, ncliding m posng noncontem pt sanctibnsand recan m ending
contem pt sanctbons Fed.R .C .P .53©OR). Ih conducting evbentiety hearigs the

m asterm gy exerciee the cou rt'spow erto com pel, teke and record evience. Fed.R .C b
P .530OM)C).0 nrevien ofm agter'sdecEDNS the courtm gy adopt, aflam ,m odiy ,
rectorresibm kthem atter.De novo revien  Bm andated on fTndingsofect cbpctbns
and kgalconclison obpctbnst evien ofprocedu rid o Ihgshow ever, Bsb pctto the
dou= ofd=xetbn gandad. Fed.R .C WP .53().

"Hree ddge'' Versis? adll ager'CostT ensbn

R u e 53@Q) re Hesstom aster com pensatibn and requ kesstht it be fiked by the cou it ,aond
dibcated and pad esset Prth in the gppointing order.T he 1 E trifgersthe neviebke
questbn’” BN agerivolem ent and added ase overhead w orth 2 R U B 53@QG)
aldresesthe questbn n part by noting thet the courtm ust consler™ ‘the aanessof

m poang the kel expenss on the partiesand m ust protect aganst unreasonab B
expen<e.. ."'T he cost ofitgetpn Breducedw hen am adter’sw orkfadlistessttem ent
and thusavodsthe tin e ,expense and rek oftriel Epensesae aoed w hen cases
ssttk Beterby am ager'sefrt to expedite thecase.Thom asE.|l ilbing et &l eport
1o the Jud cEIConerenceSA dviry Conm Hee onC /iR u Esand £ ubconm teeon



SpecHll aders, a9 ,29 (Fed. ud.Center2000). hmu kipaty Epeton nw hchthe
m agter'stin e salbcated perspia, ndividudpaty costsae Bssened to perhapsa
m ore palEtebE degree.

T he federal u E respectsthe cost tensbn nherent nm agtergppontm ent. A snoted
dbove, n court ordered contexts,am agterm &y only be goponted n *'exceptond’
dgluatbns, n "'difiu k' aocoounting ordan agescalal HHon sluatbnsorto handke

m ettersthet " ‘cannot be addressed efiectiel and tin el/” by the dtrict jidge. Fed.R .«
C 1P .53Q). hthex Suatbnsiim & be difiu k Drthe detict oou it to processthe
aom pkexiesivoled n these digoutesin con pliancew ith case dgoostond
requ kem entsT husw henm agtersae gopointed to eciliate pretrel and post-triel
proceedings one study found thet 2l pdgesand ain ot dllettomeysthought the
benefitsofthe m adter’'sappointm ent exceeded the drav badks|l iling ,sipra, &9 ,61.
A coordingly ,st=te cou rtsunderanabgou specHIM adter it Esshou H take grester
alvantage ofthe dexetipn albw ed underthe i ksand gopointm agersto difitu k

m atters. bkelé Herr,sipra, e 1307.

Scopeofil aderA ctvity
Hetorall [ u k53 w asdespned to heb jdgesiessle Bt-Hntensie caesT he proces
moled haring am agerrevien fBots organke the nfom aton ,and prepae a

aom prehengie report to asset the pdge orpry. Il odem use ofim agtels, how ever,
coversatl Bgpectium ofavillcaee m anagem ent and ot inding &t the pretrel ,treland
post-rEld=ages! Bng,spra,at4.7 hee usesn &y nclide:

P retri&elP roceedings

?

R el/ing privikge dgutesn
d=overy

P roviding call aooessdu ring

I eking orum non covenens
recom m endetbns

I eking Daubertain esbility
recom m endetbns

I anaging clessactibn procedu res
R eml/ing dEovery dgutes
genercly

R ecom m ending protectie order
proveEDNS

P roposng caee m anagem ent
orders
Hearing m otbnssto quagh

§ orting through e-diEovery

m nutiee

Addresang doaum ent dsovery
sopediutes

Handihg N can eradoaum ent
revew s

Coordneting deovery
squencing plns

Il eking clesscertiicatipn
recom m endetbns

C oord neting sepacate verue or
con ibatbn procedures
Conglerng ettomey
disycliicaton dsutes

R ecom m ending cou rt gpprovalof
sttbnents



Enforcng deovery i istbns
m posed by the court

P rocessng pro hacvie
apkabns

R ecom m ending ordersn non—
dspogtiemotons

Deciding pkaling an endm ent
m otobns

Addresang n I nem otbns
Detem ning ooleton of
evilencem otbns

I anagngm asstortclem
agregetbns

B =g/ in posing doaum ent
depodioly anrangem ents
Detem ning relEo ity ofsiney
evidence

A ddressng prordovery
concemsofEter-pned pates
In posihg orderon doaim ent
productbn/u<e chaos

In posng evilence preenetbn
protocokls

P ohibiting expert depostbns
and precbd ngundicb=ed
opnbns

In poang e-d EOVELY

1om at/m ed icoord inetibn
exchanges

T el eted? roceedings

?

I eking Daubertadn esbility
recom m endetbns

R ecom m ending conclisbnsof
(21}

Enforang preparation ofpnt
gatem entsofundigputed Bts
R ecomm ending choe of v
deceEDNS

I eking dan ages
recom m endetbns

C & Hing acoounting and
dan agesdata

R equiring [Fed]® . Bvid.1006
SImm ay prepactpn

A ddresang oregn paty
d=overy com picatbnsin trecty
contexts

R ecomm ending ordeisn
dspogtiiemotons

§ erving N sttkm ent cepecies
R ecom m ending perem ptory
drike dibcatbns

R eml/ingclem orpaty
nterentbn dgutes

§ etting 1 Esbr aontactsy th
fom erem pbyeesorpates

L in iting "'siter” depostbn
aopearancesy th protectbns

P reaiing over prtmodk jiry
el

Handling nadvertently produced
doamentdegutes

In posig cost shilking obigetbns
Prunusially expensie deovery
L im &ing num bersofdepostbns
adexan natbntme In ks

§ olyingm u Erradk deposibn
probkens

P ropoang ectudindingsn non—
Jyeees

Enhancing courtunderstanding of
unussialy caon pEx sib pct

m atters

Deciling trieldeposiibn
obpctbns

R u g on sngiie evdence
objpctbnsin cau rt trieksto aon
jdge review ofexclided
evidence

R esml/ing evilence foundatbn
EsSles



P ot relP roceedings

? I onitoring decree ? Dedigw th ongong dvore
com plBnce and enforeem ent deutes

? Adpdcatrgm assdan ages ? 0 verseeng bushesentity
recoveres desslitons

? I anaging scH<=rvie ? EdsbEhigchlHns
benefit=entikbm ents procedures

? P rocesag corporate ? 0 vereengenveomm entdl
govemance Bsles enram ent procedu res

? Decilingtxabkcotdgutes ? Sortihg autettomeyske

? A bcating sttbm ent dsputedgopicaibns
proceedsn m assclm ait ? Adm nEternng npnctbn
contexts @an icatbns

I otw thtanding the an ended 1 E'sexpanaie ssope asrefiected by these IS certan
b pctsheyond the oovibu sty tria gt requ e trel pdge mvolllem entt. Forexan pk,
B esafecting the cou rtsakEndar @ 9., sverance and sspacte trelm otbns ey

m otbns,and dead lihe extensibn m otibng obvibu ¥ requ ke triEl jidge mvolem ent.

Il hether alendax-aflecting m otibnsoughtt to be ©E assib pct oftrE judge
molem ent ,orm gy be consdered fa<t by the m agter (N conss kEetbnw kh the court)
obvbudl axe quetbnsbrthe jidge.S m #al/ ,em erlgency aopicatbnse g., npncibng
orout-efthe-ehutel uk 12 d Bsdlorforum non convenensn otonsgeneridily sou b
be the sib ppctsoftrE jidge detem inatibn regaxd bssofm adgerinvolem ent.

Il hetherm agtersought to congerd goosiie m otbnsisanother Bsie obvibudl r
decEDN by the judge.f u ke 53 giesn adersy de arthority "'to regu He 2l
proceedingss' and " ‘teke dll gopropriete m easl ress’ to perfom hisorherdutesun Essthe
gopointing orderotherv 2 deectsS an e pdgesorpatesn ey w g tohaem aders
congterdgposiie m otbnsnikEl raibssquentde novo revien by the caurt. The
processsanabgou sto " tentatie’” i ihgsby cou rtsin om e jirslctonsthet by for
aidktona nput by counslbebre fnaldeceEbnsaem ade. Eg. ,Calf .Ct. 31308.0 thers
w liExly elthat digpostiem otbnsae exclisiel w thin the purvien ofthecourt. h
any event cou rt mvolem ent in the caese ought to be tripgered from tim e-to-tm e through
=t soconferencesorothen 2 © file fn |y spresent ifthe m atterretumsoreve
oftrEldecEDN-M &king.

Court/i agerCommunainns endivies

0 uetbnsae raeed overthe extent tow hich the m agterand triEl jidge oughtt to

com m unicate about the m adter'sexperencew tth the m atter. A snoted bove R UE
530)2)EB) requ ressthisssib et to be addressed in the gopointing order.f ome
communicAtbn BevikebE.R eporting on caee progressand BsiesaEng over the ssope
ofthe m ager’'sy rsictonw #llooou r-But conghleratibn needsto be gien aoout the
extent tow hch these con munmaticsaight toocaur-f ghtl orw rongly , Egatoisall



devebp an m pressbn ofthe jidge'seEse VY points Fev asesspresatw kth equalbona
Tdeson each e and 1 Ihgs- N the ebence ofany biesy hatwever- m ey afecta
party'spercepton ofthe court'scese cutcomevew s

T herebre ,the extent tow hchm agterscon municetew th the trel pdge ordnaxly
<hou H be Im ked.T rEl jidgesdo not con m un catew ih gopelEe jdgesin pending
appeaksT he party gopeding am ader'sdetem natobnm ust eehthat el jidge review
tu ) nvolesatesh bok.P erceptonsofunianessam gy ex et fom aton kaned by
the m agerisgien to the tred pdge thet aparty m &y be leve enoneou ) issfiecting
the court'siu Ingsin them atter.| nderno csaum sancesshiou H aparty sn<e thet the
paty 5pgy ing oram adgerto aflect adversel the cou rt'sindependent revew ofthe
e

§ uggestbnsiorA ppointm ent Conseratibn

h gateshaving eal) pretrelconerence v bsan ixtoFed.R .CuLP L16 orany am il
Tast-bok cou rt consleratibn ofthe m etter, the ssibect ofgoecEIM agtergppontm ent
congdleratbnm &y be rasd. Fling oim sm ay be an ended to nclide reference tom egter
gopontm ent s i=bilily R ax=ng m ader congleratbn prom nence by oim reerences-
much ke ashasoocaunedw thom referencestoADR generall/ — w llheb ngllin the
alvocatesiou tine eval aton oftsaaikb ity . finterest BEexpresed atekcoerence
an ong the cou rtand couneIm &y be sshedu d to detem ne I adergppontment 5
w aranted and , =0 , 1o encou Iage party recam m endatbnsform egersskecton.? ates
m &y then eallate m agter andidlacesb by ng nvestipation of: (1) the scope of
proposed m agerexpertiee Q)W hether confictsofteres exet ,and G)w hether
proposed m asteraom pensetibn isacogptebE.U pon recan m endatipn ofthe partesofa
m agter’scarndidagy ,oron the cou rtsow nm otion Ifigpproprete ,an ordergpponting the
m agerm gy Bsle.

h aiditibn to those m ettersiequ ked by Fed R .C P .53(0)QR)oranabgousstate n ks
the gpoponting ordershou H ako:
? R equ re the m adterand patestom eet ,coer,and reach agreem ent asto the
m annernw hichm adterprocedu re m gy be strean Ihed ,unbu rKened ,and
nbm alto s re the peedy and nexpendie detem inatibn ofthe actibn
puisiant tof u k 1 oftheR u EsofC Wil rocedure.
? R equ re thoughtf lat-the-eutst review by the m agterofthe canonsocomm ents
and annotatbnsofthe gppic=b ke C ode of lid CEIC onduct.
? I &eckarthet apaty has20 deysinw hich to fike ob pctbnsto am ager’sorder,
report orrecon m endetibns Eg.,Fed.R .C .P .S3(OR).

Folbw iIng gopontm ent , fedterancessto dovery d gute resliton kadsthe It of
reasonsssipporting m agtermvollem ent. C ot controlconsderatbnsshou H prom pt the
m agterand partiesinto ayreem entsim posng I £son dieovety m otbn practice.
Consleratbn shou H be givento: ) page Im & kgam em orandum  retrctibnsn ore
onerousthan gpp=bk s=te 1 ks, Q) page In i record restiictbns, @) elin netbn of



reporting on and transription ofdeovery m otbn hearings @) stting tim e I ksonoral
aivocayy ,(6) requ g te Econierencing asthe heaxing m echanien ,(6) requ g Non—

m ovantsattending the hearing to pay ashae ofthe costss, (V) barring sibm isbn ofrieply
m em oranda,and Q) est=b lEhing m andatory dead lnesby w hohm ageismust i k.

H Eory showv sthet aagum ent tim e and page In ks and sipporting recodbu k in i5
reduce costsofm otbn practice. () therprocedu il $ortautsshou H o be em braced &t
the m ager’'skbvel,ance u E-eom p Aot processiem anstl Il aalkbE on review by the
=l jdge even though the gandard ofrevey Bebu<e ofdExretbnunkssnodified.Eg.,
Fed.R .Ci.P .53.07@).

h conclhison ,tin ew it B #recent reviebnsto specHM ader it Esyv lifind grester
aooeptance an ong the bench and bar. h thiseraofenom ocustrelcau rtceebads,
ncreaang flingsofam pEx cvilm attels, and budgetary constrantsafiecting prom pt
procesang ofthew ok ,onew ou H thinkm agtermvolem entw llnse. A Ehough el
v csesoudly orm ader aongeratbn the skesoftho thetdomagy na
proportbnalsen overue the courtstime.ll  th myorou sattenton to cost condrants,
ckarde lheatbn ofauthoriy ,and eterm ovem ent ofthe file tov ad the ssttEm ent goal
Ine ,s9ecHIM adter i ksn gy 11 lilllithe hopesoftherprom u batoisin reducing caeebals
w ephing dow nourtrelcourt judgesADR practiibnersy th experience esneutralsae
pedll) dluated to teke avantage ofpractice enhancing opportuntespresent neath
date'sgpecHIM aderu bsn thes tin esofud cEy budget redrnctons
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