BARBARIANS AT THE GATE:
IS PUBLIC ENTITY LEAD-BASED PAINT
LITIGATION COMING TO MINNESOTA?

By Matthew S. Frantzen
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ften referred to as “the
%t asbestos or tobac-
ca,” the heretofore

| moribund lead-based paint lit-
igation that has been prosecut-
ed by private law firms in tan-
dem with governmental units
against former manufacturers
of lead-based paint, their suc-
cessors in interest, and lead-
based paint industry market-
Ing associations since 1999 was
given new life in February
when a Rhude Island jury found Sherwin-Williams
Company, Millennium Holdings, LLC, and NL Industries,
Inc, liable for creating a public nuisance through their manu-
facture of lead-based paint before its use was banned in the
United States in 1978° The goal of public entity lead-based
paint litigation is to recoup the millions of dollars spent by
states and cities on lead-based paint abatement.® And, at bot-
tom, many of these lawsuits are based upon the assertion
that the defendant companies, “as [lead-based paint] manu-
facturers, promoters, and suppliers, are responsible for the
presence of lead, a substance alleged to be a health hazard to
members of the public, in public and private buildings” and
that their “misconduct, by causing a public health crisis, has
caused [governmental units] to incur substantial damages.™

This now invigorated litigation, which has also been
brought by the states of, or municipalities located within,
New Jersey, Wisconsin, lllinois, Missouri, New York, and
California, has the potential to drown former lead-based
paint manufacturers in “a tidal wave of torts like those that
have swept across the tobacco, asbestos and pharmaceutical
industries™ and may “become the next major corporate
plague . . . and major, major financial drain for . . . compa-
nies[.]" Although the jury in State of Rhode Island v Lead
Industries Ass'n, et al. awarded neither punitive nor compen-
satory damages,’ it has been estimated that it will cost
between £2,000 and $10,000 to remove lead from each of the
nearly 80 percent of Rhode Island homes that contain lead
paint, for a total cost to the defendants of $600 million to $3
billion." As for the rest of the country, including Minnesota,
“[tlhe damages could range from zero, depending upon
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appeals, to potentially boundless “if additional states hop on
the lawsuit bandwagon[.]""

LeaD: A PRIMER

Lead is a naturally L:n:cunlng element that has been mined
and used by humans since classical imes and, once “intro-
duced into the human environment, it becomes a permanent
potential problem, as no known technology can ‘destroy or
render it harmless.™ It is believed that the andent Greeks
were aware of the physical dangers associated with lead and
it has been surmised that the effects of lead exposure, includ-
ing lower birth rates, were partly responsible for the fall of the
Roman Empire” In the early years of the Eighteenth
Century, it was observed that potters working with lead-
based glaze suffered from lead “intoxicat{ion][.]"" Benjamin
Franklin, who used lead in his Philadelphia printing shop,
once lamented that measures to “'protect people from the
known poisonous nature of lead™ were not being taken.”
Despite its known dangers, lead “was too good to pass up”
given the fact that it is easily molded and mixed with other
metals."

Unlike other naturally occurring metals, lead is not
“physiologically beneficial” but “only does the body bad.”"
Although a person can be exposed to lead via inhalation,"
lead exposure “is most often caused by ingestion of paint
chips, peelings, or dust particles”” and can have “a system
wide effect on the body” that may occur “without any symp-
toms to give it away."" Lead poisoning may not manifest
itself for a considerable period of time after the harmful
exposure because lead can be absorbed by, and stored with-
in, the bones “for decades causing long-term health prob-
lems.”™ Exposure to even low levels of lead “has been linked
to impairment of intelligence, small-muscle control, hearing,
and emotional development” in young children, a popula-
tion considered the most vulnerable™ Lead exposure can
also cause metabolic problems, including the decreased abil-
ity to metabolize vitamin D," convulsions, seizures, coma,
lead encephalopathy, cerebral palsy, anemia, and death.”
According to a 2000 study published by the United States
Environmental Protection Agency, an increase in blood lead
levels of 10 micrograms of lead per deciliter lowers a per-
son’s IQ by approximately 2.6 points and “each 1Q point lost
lowers the present value of discounted life-time earnings by
about $9.500."*

Lead carbonate was used in paint since before the
Eighteenth Century because it made paint durable™ by
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allowing it to expand and contract with temperature
changes,” and be resistant to sunlight.” Adding lead to paint
also helped hide the underlying paint color and made it
smooth and easily washable.” Lead-based paint, which con-
tained up to fifty percent lead, was widely used in home
interiors through the 1940s* and, despite a voluntary discon-
tinuation of lead-based interior paint by several manufactur-
ers by 1955, paints containing a smaller proportion of lead
were still available on the market until they were banned in
the United States in 1978, fifty years after several European
countries had instituted their own bans.™ Although lead is
found in several places throughout the environment, includ-
ing our food, water, and s0il,” “the major ex posure pathway
of public health concern for children is through deteriorated,
lead-based paint.”"

Despite being banned nearly thirty years ago, it is esti-
mated that 38 million housing units in the Untied States still
contain lead paint, down from 64 million in 1991,% and 30
million homes are believed to have “unsafe lead levels "™
The Minnesota Department of Health (the “MDH") esti-
mates that 1.2 million homes in the state contain “at least
some” lead paint.* According to an MDH study, of the 2 mil-
lion housing unils in Minnesota as of 2000, 560,000 (28 per-
cent) were bullt before 1950, and are therefore the type of
home that is “mast likely to contain the highest levels of lead
paint”” because "[tlhe older the house, the more likely itis to
contain lead-based paint as well as a proportionately higher
concentration of lead in that paint.”* Old and deteriorated™
lead paint, which is most often found in low income areas
that have a higher incidence of homes in a dilapidated condi-
tion, will chip and peel,* thereby coming within reach of
small children who are said to be drawn to its “sweet” taste.”!

Children are espedially susceptible to the hazards posed
by lead-based paint because they tend to “absorb” more lead
than adults do from their surrounding environment given
their developing immune systems and the presence of lead
can have devastating effects on their immature nervous sys-
tems.* According to the U.S. Centers for Disease Control and
Prevention, non-Hispanic black children have mean blood
lead levels significantly higher than non-Hispanic white chil-
dren and low-income children between the ages of one and
five years are four times as likely to have elevated blood lead
levels than middle-income children from the same age
group.”  Children under six years of age and pregnant
women are “most vulnerable” to lead,” Various studies have
indicated that nine percent of American children have dan-
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gerous levels of lead in their blood stream, 890,000 children
have elevated levels of lead in their blood, and 12 million chil-
dren under the age of five have been exposed to toxic levels of
lead.” Perhaps most sobering is the fact that 3.8 million
American children “have blood-lead levels that are high
enough to cause health problems."*

The MDH has concluded that although the number of
Minnesota children with elevated blood lead levels”
decreased by nearly seventy percent between 1995 and 2004,
1,456 children tested in 2004 had elevated blood lead levels,
85 percent of whom resided in Hennepin and Ramsey coun-
ties.” Lead poisoning in Minnesota is not, however, restricted
to the Twin Cities metropolitan area. The MDH also tested
children in rural Swift, Yellow Medicine, and Chippewa
counties and discovered that 2.4% of the children had elevat-
ed blood lead levels, with 0.5 percent of the children exhibit-
ing blood lead levels that were so high they required environ-
mental assessments.” The MDH found that the two biggest
predictors of elevated blood lead levels were the receipt of
Medicaid or other government assistance and living or
“spending time” in housing units that were built before
1950. The results of this report led the MDH to conclude
that, despite the “general downward trend” of children test-
ing posilive for elevated blood lead levels at the state and
national levels, “state lead poisoning continues to be a major
public health problem.”

LANDLORDS: THE TRADITIONAL DEFENDANT

Lintil recently, lead-based paint litigation has traditionally
pitted individual tenants wversus individual landlords or
municipal housing authorities, not lead-based paint manu-
facturers. “Landlords and their insurance companies have
paid awards in the millions of dollars to hundreds of chil-
dren suffering from high blood lead levels” and “[tlhe risk of
losing [these] cases [has] provide[d] an incentive to land-
lords to control lead-based paint hazards on their proper-
ties” and has thereby “hle]ld landlords accountable for haz-
ardous conditions on their premises,”* Although the num-
bers of children with elevated blood lead levels and “conta-
minated” dwellings have declined over the years, the ind-
dence of lawsuils against landlords may have actually
increased.” As of 2000, the average award paid to children
with blood lead levels between 10 and 20 micrograms of lead
per deciliter was $524,000 with a median award of $81,000
and children with blood lead levels between 20 and 30
micrograms of lead per deciliter were awarded $929,000 on
average with a median award of $187,000.%




Tenants throughout the United States have successfully
sued landlords under theories of breach of contract and
unfair or deceptive trade practices, as well as pursuant to
state or local lead-based paint statutes.”™ Tenants have also
successfully sued landlords under the theory that the land-
lord's negligent maintenance of a dwelling (allowing lead-
based paint to deteriorate and flake) proximately caused the
tenant's or a child’s lead poisoning.” For example, even
though Minnesota abides by the general rule that “[i]f a
landowner retains no control over the land after the tenant
takes possession, then the landowner should not be liable
for the tenant’s negligence in maintaining the premises if
they have been turned over in good condition,”" there are
“several exceptions to the general rule,” including the fact
that “the lessor has the duty to warn of concealed, danger-
ous conditions, existing when possession is transferred, of
which he has knowledge.”™ Courts in other jurisdictions
throughout the country have held that landlords “have a
duty to keep their rented premises reasonably free from
hazard” which includes “a duty to test for and warmn about
lead paint.”™

Landlords also have a duty to exercise reasonable care
when making repairs to rented property, that is, "once a
landlord assumes the obligation of correcting a defect, the
landlord ‘must bear the burden of failure to make a geod job
of it This duty “to make a good job of it" led the
Minnesota Supreme Court to conclude in Caneda o
McCarthy that landlords who have been ordered to abate a
lead hazard on their property have “a duty to perform the
abatement in a reasonable manner” and to “perform the
necessary [lead abatement) repairs in a reasonable way that
would not cause harm to a tenant or guest.”™' Of significant
importance, the Minnesota Supreme Court concluded in
Canada that the plaintiff did not need to proffer “direct proof
that she actually ingested lead paint or dust” on the subject
premises because it was proven that she had an elevated
blood lead level.” The Court also concluded that plaintiff
did not have a burden to provide direct evidence of lead
paint ingestion because of the “particular danger with small
children” that “[lJead chips may be eaten and particles con-
tained in dust may be inhaled.” In support of its conclu-
sion, the Court cited a Missouri Court of Appeals case for
the proposition that “[i]t is well known that children of ten-
der vears have a proclivity to put anything they can get into
their hands into their mouths.”™

THE New Wave: PusLic ENTITY LEAD-BASED
PAINT LITIGATION

The lead-based paint case that has thus far received the
most attention is Stafe of Rhode Island v Lead Indus. Ass'n,
lic., et al.”” which marks the first time that the lead-based
paint industry has lost a lead-poisoning case.” The Fhode
[sland case is a harbinger of a shift in paradigm from tradi-
tional cases whereby a private lead poisoned tenant seeks
financial recompense from a single landlord or other prop-
erty owner to a legal landscape where “an affected city or
state asks for a reimbursement of iis costs to ensure the safe-
tv of its citizenry,™

Rhode Island’s lawsuit was spurred, in part, by a 1998
article published in the Providence Journal-Bulletin which
asserted that Rhode Island had one of the highest rates of
childhood lead poisoning in the United States as evidenced
by the fact that it had more than twice the national average of
children under the age of six years - twenty percent - with a
“higher-than-normal” blood lead level™ The Journal-
Bulletin concluded that Rhode Island’s lead poisoning prob-
lem was due in large part to the fact that forty-three percent of
its dwellings were built before 1950 when lead-based paint
was still widely used.™

In its lawsuit. Rhode Island alleged that the lead-based
paint industry has an “extensive history . . . of misrepresenta-
tions and concealment of evidence regarding the hazards of
lead” and that the slate was damaged “because it has
incurred, and continues to incur, substantial costs related to
discovering and abating lead, detecting lead poisoning, and
providing (i) medical and/or other care for lead-poisoned
residents . . . (i) education programs for children suffering
injuries as a result of lead exposure and (i) education pro-
grams for state residents.”” Rhode Island plead ten causes of
action, including public nuisance, violations of the state
unfair trade practice and consumer protection act, negli-
gence, negligent and fraudulent n‘u&-reprf."*:ntatumm civil

onsplracy umjust enrichment, and lﬂd’El"ﬁI‘I]l‘} Only the
public nuisance claim survived dismissal =

i

Rhode Island defines a public nuisance as “an unreason-
able interference with a right common to the general public: it
is behavior that unreasonably interferes with the health, safe-
ty, peace, comfort or convenience of the general communi-
v In support of its public nuisance claim, the State of
Rhode Island asserted that “the defendants created an envi-
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ronmental hazard that continues and will continue to unrea-
sonably interfere with the health, safety, peace, comfort or
convenience of the residents of the State, thereby constituting
a public nuisance.”” Rhode [sland’s public nuisance claim
was buoyed by “significant legislative findings regarding the
dangers to the public resulting from the exposure to lead[.]"™
Based upon a report submitted by an environmental lead
task force, Rhode Island’s legislature had found that “[f]he
most significant sources of enviremmestal lead are lead based paint
i older howsing and house dust and soil contaminated by such
paint,”™ The real blockbuster, however, was the legislature’s
express finding that
[elhildhood lead poisening is dangerous o the public health,
safety, and general welfare of the people and necessitates
excessive and disproportionate expenditure of public funds
for health care and special education, causing a drain upon
public revenue . . . 'Rt‘ magnitude of the childhood lead poi-
soming in Rhode Island’s older homes and wrban ancas is a
result of approved use of lead based materials over such an
extended period in public buildings and systems as well as
private housing that a comprehensive approach is necessary to
alleviate the cause, identify and treat the children, rehabilitate
the affected housing where voung children reside, and disposc
of the hazardous material. Rhode Island presently does not
have the public nor the private resources to handle the total
problem, thereby requiring prioritizing on a need basis.”"”

To successtully pursue its public nuisance claim, the Court
concluded that the State did not need to establish culpability,
that is, causation, by the defendants and held thereby that
"property specilic information is not relative in the context of
this case as o whether there exists a ‘public nuisance™
because the State

necd only show that each defendant . . has engaged in activi-
ties which were a substantial factor in bringing about the
alleged public nuisance and the injuries and harm found to
have been proximately caused thereby, These activities may
but need not necessarily include the manufacture or sale or
promaotion of any lead prgment or paint containing the same. ..
these activities may have been undertaken directly by a defen-
dant , ., ot their predecessors in interest and may have been
performed by authorized agents of the defendants or their pre-
decessors,”

The Court’s conclusion that Rhode Island did not need o
“identify a particular paint containing a lead pigment manu-
factured by any particular defendant at any particular loca-
tion within the State” cleared a hurdle that governmental
units had failed to mount in other jurisdictions.™  “[White
lead was a 'generically marketed fungible product,™ and,
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unlike asbestos, it is not currently possible to scientifically
distinguish one manufacturer’s lead-based paint from that of
another because it “lacks distinguishing characteristics to
help identify who provided the pigment™ The failure to
distinguish lead-based paint manufacturers’ products has
proven fatal to the major Illinois lead-based paint case, City of
Chicage v. American Cyonamid Co. As with the other lead-
based paint cases, including those progressing in New
lersey™ the ity ﬂf(?hicagn originally sued various manufac-
turers for public nuisance to recover its lead-based paint
abatement costs; however, due to subsequent, unrelated
court rulings, the City sought an injunction to abate the nui-
sance by having defendants establish and fund an abatement
program to remove lead-based paint from child-accessible
areas.” The lllinois Court of Appeals, however, affirmed the
trial court’s conclusion that the City of Chicago’s public nui-
sance claim should be dismissed because the City “failed to
adequately show that defendants’ selling and promoting
lead-based paint decades ago was a cause in fact or a legal
cause of [the City’s| complained-of injuries.”™ The lllinois
Supreme Court affirmed the Court of Appeals’ ruling

Our eastern neighbor, Wisconsin, is also the scene of pub-
lic entity lead-based paint litigation. In City of Milwaikes o
NL fm:'u;. Inc, Milwaukee brought public nuisance and civil
conspiracy dmm:- against two lead-based paint manufactur-
ers and wught compensatory and punitive dﬂmageh, as well
as restitubion for the exputﬁe% it has incurred in lead abate-

ment over the years.™ The trial court granted the lead-based
paint manufacturers’ motion for summary judgment because
“it concluded that the City [of Milwaukee] could not prove
causation, Le, that these particular defendants were a cause
of tht?alleged damage.””

Cn appeal, the City of Milwaukee admitted that due to a
lack of technology it could not identify which manufacturer
produced the lead-based paint present in its dwellings but
asserted that “such identification is unnecessary where, as
here, it is a community-wide health threat which is the
alleged public nuisance, and the City can prove community-
wide marketing and sales by defendants in the City of
Milwaukee at imes relevant to the creation of the nuisance.”
The City of Milwaukee also asserted that it only “need|s] to
present evidence that could lead a reasonable fact-finder to
conclude that [the defendant lead-based paint manufactur-
ers] were a substantial factor in contributing to the communi-
by-wide, lead-based public nuisance in Milwaukee,™
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Wisconsin defines a “public nuisance” as "“a condition or
activity which substantially or unduly interferes with the use
of a public place or with the activities of an entire communi-
ty""™ In reversing the trial court’s grant of summary judg-
ment, the Wisconsin Court of Appeals concluded that public
nuisance “is focused primarily on harm to the community or
the general public, as opposed to individuals who may have
suffered specific personal injury or specific property dam-
age™ and held that to establish a public nuisance claim, a
plaintift “must prove that the defendant’s conduct was a sub-
stantial cause of the existence of a public nuisance and that
the nuisance was a substantial factor in causing injury to the
public[.]” Given the wealth of evidence that defendants had
marketed and sold lead-based paint in Milwaukee, the Court
concluded that the extent and affect of defendants’ sales and
promotion in Milwaukee were genuine issues of material fact
appropriate for a jury’s consideration.” The Wisconsin
Supreme Court subsequently denied certiorari™

State of Rhode Island and the other public entity lead-based
paint litigation that is progressing around the country pose a
real threat to the former manufacturers of lead-based paint
because they “seem|[] calculated to circummvent the applica-
tion of well-established products lability doctrines and
defenses that would prevent recovery under more traditional
causes of action.” For example, the Court in Ehode [sland
held that the doctrine of wwdlum fempus, which holds that
“the sovereign is exempt from the consequences of its laches
and from the operations of statues of limitations,” unless the
statute specifically provides otherwise,”* exempted the State
from the relevant statute of limitations because it did not
explicitly preclude application of sulfum tempus.” Further,
Courts throughout the country have concluded that a statute
of limitations does not run against a public nuisance “as long,
as the harm is a continuing one.™™

SoMETHING WICKED THIS Way COMES?

Although we do not yet know the full extent of the dam-
ages that will be awarded in State of Rlunde Islard (or the out-
come of a likely appeal) or whether plaintiffs will be suc-
cessful in the Wisconsin and New Jersey cases that are still
percolating through their respective court systems,
Minnesota defense attorneys need lo be ready for such a
suit here because damages as high as those expected in
Rhode Island get the plaintiffs” bar’s attention. Blood is in
the water. As is made evident by the cases discussed above,
the kev issue for defense counsel is whether a Minnesota

...Minnesota defense attorneys need to
be ready for such a suit here because
damages as high as those expected in
Rhode Island get the plaintiffs’ bar’s

attention. Blood is in the water.

court or jury would be willing to hold a former lead-based
paint manufacturer liable for public nuisance even if the
plaintiff, the State of Minnesota for example, cannot prove
causation. Aithough Minnesota’s public nuisance statule,
Minnesota Statutes Section 609.74, has not been heavily liti-
gated and therefore does not provide us with many clues,
comparisons to current lead-based paint litigation can be
made and may be instructive.

Minnesota’s public nuisance law states that “[w |hoever by
an act or failure to perform a legal duty intentionally does
any of the following is guilty of maintaining a public nui-
sance, which is a misdemeanor: (1) Maintains or permits a
condition which unreasonably annoys, injures or endangers
the safety, health, morals, comfort, or repose of any consider-
able number of members of the public; or . . . (3) Is guilty of
any other act or omission declared by law to be a public nui-
sance and for which no sentence is specifically provided.”™ A
review of Section 609.74 vields the conclusion that its word-
ing and import are nearly identical to the Rhode Island and
Wisconsin public nuisance definitions. As in Rhode Island,
Wisconsin, and New Jersey, Minnesota state and local author-
ities have the power to bring an injunction proceeding and
thereby abate a public nuisance' and the Minnesota legisla-
ture is endowed with the authority to declare those acts or
conditions which are detrimental to the comifort and health of
the community as public nuisances." Further, and perhaps
most important, is the belief that public entity lead-based
paint litigation has been fomented by public budget deficits
and has

arisen in part because poorer, older communities where lead
hazards are concentrated are frustrated at having insufficient
resources to address lead hazards. Towns like Milwaukee .
may face huge financial burdens trying to comply with the
new stringent hazard standards. And in areas with low real
estate values, lead control costs may be a significant percent-
age of housing values, so that strict enforcement of stringent
new fead standards could lead to premature abandonment of
hosing. "
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Minnesota has been no stranger to tough budgetary times
and, significantly, Minnesota’s Lead Poisoning Prevention
Act, which provides for lead education, prevention, and
assessment, is specifically dependent upon “federal or state
appropriations.”""

All of the usual ingredients for public entity lead-based
paint lingation, including a public nuisance statute, continu-
ing lead abatement costs, and a tight budget, are present in
Minnesota.  Minnesota is also unfortunately the home to
approximately 1.2 million dwellings that contain lead paint
and studies indicate that urban and rural children continue to
be negatively affected by exposure to unhealthy levels of
lead. These ingredients, coupled with historic success in
Rhode Island and ambitious public servants, could surely
give rise to public-entity lead-based paint litigation in
Minnesota, Will your clients be ready when the Barbarians
come knocking? A
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59 (R.L. 1980).

Tl ak M,

™ i, 57,

™ [d. at*6 {quoting R Gen. Laws § 23-24.6-2 (1956) (em phasis in orginal ),
Td. at *7 (quoting R0 Gen, Laws §23-24.6-2 {1956) (emphasis in original }j,

™ State of Rivode Tsleerd o, Lead fodues, Ass'n, Ine, 2005 WL 1331196, 73 (R

Superior Cr. June 3, 2005).

idoat*l.

* Perillo, supra mote [0at 1089,

* Drean, supra note 17 at 924,

“The other notewaorthy case is I e Lesd Pabet Litiation which is an action

brought on behalf of twenty six New Jersey governmental entities fo

recover, &5 in the Rhode |sland matter, the costs associated with detecting

end removing lead-based paint, the provision of medical care bo lead poi-

soned individuals, and educating the public about lead-based paint haz-

ards. 2005 WL 1994172, *1 (ML), Superior O Aug, 17, 2005). The plaintiffs

in this matter asserted claims for pulblic nuisance, fraud, civil conspiracy,

unjust enrichment, and indemmnity; however, the trial court granted the

defendants” mofion o dismiss on separation of powers and remoteness
grounds, [, The appellate court reversed as to the public nuisance claim
{and affirmed as to all other daims) concluding that it could proceed
because the plaintifts had suffered actual harm in the form of “expendi-
turefs] of public funds to provide medical diagnostic and treatment ser-
vices, particularly to members of the public whe have no access o health
coverage o1 have insufficient resources to attend to their healthcare needs.”
Id, at *13. The Court also noted that the plaintiffs had incurred the "costs
oof removing lead paint and of funding detection and eduecation programs™
and that “Te]he very presence of lead paint - even lead paint that is never
ingested — has purportedly caused plambifs to intur costs of removing
bead paint and of funding detection and education programs.” Id. The
New Jersey Supreme Court granted certioran and was expected to hear
vral arguments eatlier this spring. e re Lead Painf Litie, 886 4 2d 662 (N.],
2005).

“H23 NE.2d 126, 12529 (111, Ch App, 2005)

I at 1440,

ity af Chicsigo v Am. Cyananeiad Co., 833 NLE2d 1 (TI1. 2005).

* 60T BLW.2d BBH, 89091 (Wis. Ct. App. 2004),

= Id. at 89,

I, avB93,

.

1. at B (quoting Mhigsicians Plus s, Corp. v Midwest Muf Tns. Co, 64
M.W.2d 777, TAS (Wis, 20021

“ 1. at B34,

. at BE2.

“ I, at B93-94,

it of Milioaikes o NL Indvis., Inc., 703 MW 2 380 (Wis. 2005).

* Donald G. Gifford, Public Nutsimes as o Moss Products Lialatity Tort, 71 L
Cin, L. Bev. 741, 775 (2003},

= 2001 WL 345830 at *12 {quoting Guararfy Trust G i Unifed Skafes, 304
LS. 126, 13233, 55 5.Ck. 785 (1938)),

20T WL 345830 at 12,

“ Gifford, supra note %5 at 774,

“ Minn. Stat. § 60974 {2004},

" S e, Shate ex. vel. Goffo O°'Ned, 205 Minn, 366, TH6 MW, 316, 318
(1955,

™ B g, State v Chicago, Minncapolis, & 58 Paul, Ry Co., 114 Minn. 122,
130 B.W. 545, 54 (1911 {stating that "itis .. clear that acts or conditions
which are detrimental to the comfort and health of the community may be
effectively declared nuisances by the Legislature, and in the exercise of that
power specified acts or conditions may be declared a nuisanee, although
not so determined at commoan law™ )

* Regulation by Likigation, supra niote 20 at 134

" Sep perrerily Minn. Stat. § 1449507 (2004 (stating that the Minnesota
Department of Health “shall, within available federal or state appropria-
tions,” engage in contracts with vanous entites to provide lead education,
prevention, assessment, and hnusing relocation costs).
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